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: ; i Petitiener-Appellant Raymend X.. Themas, Registratien Number 
17 i : 
| | 93777, in custedy at present. in the United States Penitentiary in Atlanta, | 
28 it 
i Geergia, where Olin G. Dlackwell.is Warden thereef, appeals from a jadgucnt 
wae k 
F ef the U. S District Ceurt fer the District ef Celumbia,. denying him relief 
20 
: | from an adverse. decision filed. pursuant te Title 28, U.S.Ce, Section 2255. 
21: | 
ee. | ‘ 
: | Appellant was convicted, partially. by trial and partially 
LS 
from his plea ef guilty, fer aggregate crimes ef rebbery and sentenced en 
2h eee 
| ’ May 22nd 1953 te serve a total term ef twenty-seven (27) years imprisenment. 
25 : 
26 Oi 3 
| STATEMENT OF -FACTS | 
27 
3 ! Appellant centends that Ra eee 
28 eeege 
| wereé by the lewer Court; therefere, the material issues could net be re- | 
29 
| selved witheut.a full and fair hearing. | 
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POINT ONE 
... Questiens Whether a premise nade by an Officer ef the Court censti- 


.. Cenmend it, 


+ SEs: Beatty, United States, bth Cirenit, 349 Fe 24 641. 


tutes te Appellant. a denial ef "ne preeess.ef law"? | 3 
Le Appellant in bis motion to vacate jadguent and sentence cen- 
tended that he was. "premised" by his defense counsel, (if) Appellant would 
enter a plea.ef guilty to the remsining. charges, Appellant would receive me 
more than a maximm ef. ten. (10) years to run. cencurrently with the sentence 
te be impesed upon him after a cenvictien ty the jury", fer he (the defense 
attemey) had the assurance ef.the United States Attorney that.he would re- ‘- 


me a + ne ee 
, 
‘ ‘ 


Appellant contends that the. "promise® ef lenient treatment by 
an Officer ef the Ceurt did in truth induce him inte entering guilty plea 
te crimes ef which he was net in fact guilty; therefore, a hearing should 
have been held te determine whether the result ef Appellant's atternsy, the . 
commmicatien to Appellant ef the act, sub resa, between vane attomey 
and the United States Attorney was te render the plea. of guilty veid because 
it was induced by Appellant's belief that he had been. *premised* a 

by the United States Atterney ef lenient treatment, | 


| 
{ 
i 
| 
| 


That a determination ef appellant's guilty plea was voluntary 7 
and intelligent mst by definitien depend upen.the trial court's view of - 
appellant's subjective state ef mind at the tine ef the plea. SEE: United 


sSStates ex rel . Thurmond v. Mancusi, 275 Fe Supp. 508 (S.D. N.Y. 1967)- 


That the lewer court in denying Appellant's motien to vacate 
gadguent.and. sentence, peinted te ne autherity er recerds er files determin- 
4ng the nature ef Appellant's plea as voluntary or intelligently given. 

Appellant centends.that 2 determination of the nature ef the 
plea, all the surreunding circumstances mst be censidered: Ue Ss _v,_MILIER 


denied 384 U.S. 981, 86 Se Ct, 1882, 16 L. Ed. 24 691, and the effects ef 


statements made. te hin by his ow lawyer and.to his lawyer by the United 
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chen Re SHELTON V. UNITED STATES : 
248 Fe 2h S71, (STH Cire 1957), rev'd ether grounds, 356 US. 26, 78 S.Ct. 
2 L. Bd 24 5795 MOTE: 64 Yale Le J. 590, 504-595; UsSe V. SCHNEER, 19, 
B. 24 598 (3HD Cir, 1952); UsSe ex rel ELXSNIS Ve GILLIGAN, 356 F. Supp. | 
Qhky 249 (S.BsMsY. 1966). : 


That, uhother a premise was actually mde by the United States 
Atterney is tetally irrelevant inasmch as the qmestion herein ist 
Whether the Appellant had been jnformed by his attemey that | 
:ig- premise had been made and, therefore, this information was the basis upen . 
which Appellant entered a plea.cf guilty. | 
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OR A 
1 That appellant. was misled inte entering a plea ef guilty as 
o a result ef his (defense) attemey's conversations with him, lulling him inte 
13 the belief that he would receive a "concurrent sentence ef ten (10) years". . 
a That the applicable principle handed dowm in the case ef U.S. 
15 “i ¥_° LIAS, 173 F. 2a 685, by the late Judge Parker should be applied.where @ : 
16 |: @efendant who relies en representations by his atterney that the judge er | 
17: presecuting atterney has made. premises.of prebatien, minimm sentences, er | 
28 f cencarrent sentences. Whatever the case, a defendant is eqally mistaken as ! f 
19: t te the consequences of his plea and, in either case, the mistake is induced 3 
20 by a reasenabl e reliance en statement. ef fact made by an Officer ef the Ceurt. 
= That Appellant therefore believes the lewer Court indeed erred 
ae | dn net holding # hearing based upen the facts eutlined above. | 

| 
et ae Port Tw : | 
cS . Question: Whether the failure ef the trial Court te fellow the dictates 
Se ef the Federal Rnles of Criminal Procedure in Title 18, U.S.C, Rule 11, fore-' 

3 clesed Appellant. frem.a full understanding and natare ef the plea and the 
| poszible sentences allowed, when a premise had been mde. by an Officer ef the} 
29° | oe 
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. Appellant contends that the. failure ef the trial Court te | 

. fellow the prescribed teachings ef Rule 11 vielates.the. “tue! precess ef law 
clanses embodied in the Constitution. | | 

That the di dictates af Bile 21 deunds the tris court te ae 

certain whether the defendant mew the circumstances of that te which he was! 

Pleading and.the puniéhuent. fer. viich he would be liable. befere accepting ! 

. and entering the. plea, plus,. it was the duty ef the trial Court te ascertain 
sbether the plea was. understandingly and intelligentiy entered,. free ef oe 3 

. @reive matter and. free.ef a promise, biel | 
the lewer Court.en this. vital. issue. see es 


.. Questions Whether the lover. Court denied Appellant. “due precess. of law! 


in denying Appellant's motion te vacate judgment and. sentence. witheut first ! 
- geing inte the merits, files, and review of the metion. itself? i 
Appellant. contends that. the lower Court in failing te fellow 
the prescribed teachings ef the Supreme.Ceurt,. in the ease of SANDERS Vo _ 
UNITED STATES, 373 U.S. (1963), vielated Appellant's rights te "due precess® | 
and "equal pretection of law*, | | 
That,. inasmch as. Appellant. in his. metion.te. vacate. Judgment, 
and sentence instituted a new argument, Appellant believes he | | sheald have 
been granted a full hearing for the “ends ef justice to have been served*, 
- SANDERS, supra, 373 at 17, 83 S. Ct. at 1078. | 
That the Supreme Court, in Sanders, supra, satAined the pre 
cedures for issues. previeusly. raised and rejected: (extsziea), "Successive 
seMebtiens on Grounds Previously Hegri-and Determined) eS at 15, 3 
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#& SF-Ct.- 1078). 


t 
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"Even if the same. ground was rejected en. the ba en a: 
prier application it is. epen te the applicant te shew that the ends cf jus- 
- thee would be served by permitting the redetermination ef.the greuni.® 373 | 
“at 16,” 87'S. Cte at 1078. : | 
| 
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"If purely legal qestions are involved, the applicant may 
be entitled te a new hearing upen showing an intervening change in the law 
er some ether justification for having failed to raise a erucial peint er 


argument. en the prier applicatien." 373 U.S. at 17, 83 S. Ct, at 1078. 


Appellant. contends that his new argument. consists ef the 
question contained herein as "Question One": Weather a: peemine unde! le lati 
=* Officer ef the Court denied Appellant "due precess ef law" and should ahve : 
" been adjudicated upen. its merits, and, by failing to do se the lower Court 
denied Appellant. relief and sheuld accordingly be reversed and.a hearing 
held before an impartial trier of facts, SEE: HAVERHILL GAZETTE COMPANY 
- + —UNTON LEADER CORPORATION, (1ST Cir. 1964), 333 F. 20 798, 808, cort. 
‘+ denied 379 UeS. F3L, 85 S. Cte 329, 13 Le Edy 2d 343, and cases cited there- 


im, SEE alse, HALLIDAY V. UNITED SIATES, 380 F. 20d 270 at pe. 272-273 


- (1967). 


Wherefore, it is respectfully prayed that holdings ef the 
lewer Court be reversed, and, the motion.to vacate judgment and sentence be 


’ 
‘ 
. 


| 
| 


reinstated befere an impartial judge for a hearing on the merits, and for alt 


such ether, further and different relief as to this Ceurt deem meet and pre- 
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Respectfully submitted, - 


Mee | SSS 
Thomas, Pro se 
@- Petitioner 
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: 7 - Comes now the Affient-Ptitiener herein, in propria persena, 
: | snd respectfully meves this Honorable. Court te enter and decket this and the 
& attached motions and petitiens in ferma-pasperis, ; 
eae Petitioner swears under eath that he is without. funds, pre- | 
ae : perties, stecks, bends, or any ether tangible assets ef mnetary value, and 2 
i he is whely unsble to. pay the costs and/or fees in cemection.with this ac- 
eee tien; that his state ef indigency renders him within the meaning end linite | 
: 1s es. 28 U.SeC. Section 1915, and he therefere prays for. leave te preceed be ! 
16 granted pursuant. thereto. | | 
7 . Petitioner verily believes. that. he = ee a te the redress 
1g ,_~Ci«( Seeks and that this and the attached motions and petitiens are neither 
ne frivelous nor malicious, but are meritable. and justifiably taken under exist~ 
5 ing circumstances; Petitioner therefore prays that this Honorable Court will 
21 give the matters ote censideratien. 
22 | 
24 | a . 
C4 aa | 
as Raynand X. i Pro 8¢ 
a | Soe | 
age Atlanta, Georgia 30315 
29 | . SUBSCRIERD AND SWOHM TO befere me en this | day ef VL 1968. 
302s: C) | | 
} MLLE : 
: = “Ti U0S0Ce Section h00s | 
| ren ont tt ae | 
=i : 


yw on naw F&F W NY H 


AFFIDAVIT 


ef 


‘Comes new the Affiant, srt ee fe geet 


under eath and according to law, depeses and sayst 


That I aman adnlt citizen ef the United States, and, in 


view of my peverty, I am unable to pay the cests and/or fees te file and to 


precess the decunents herete attached, or te retain counsel te represent me 
in said cause, and that I believe, moreover, I am entitled to the redress 
-I seek, 


That’ the matters and things stated by me in said decu- 


ments as facts and se subscribed by me herein are true, and these matters 


and things stated therein as upen infermation.and belief, and se subscribed 


by me herein I verily believe to be true. 


| en 
That. I have oat true and exact cepy ef said documents 


te the Respendent, and as indicated, such and same. being personally surren- 


dered by me to the United States.Gevernnent employee/agent whose name ani 


seal serves as notarizatien fer the purpose of mailing en the last date in- 


dicated belew: 


X. Themas, Pro se 


Raymond 
Affiant — Petitioner 
_ PMB Number: 73777 


Atlanta, Georgia 30315 
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pg ISSUE PRESENTED 
Whether the District Court properly exercised its discretion in 

- denying appellant's motion, filed pursuant to 28 U.S.C. § 2255, without a 

' hearing on the ground that it had entertained a vrior motion for similar 


relief, held a hearing and rejected appellant's prior claim. 


This case was previously before this Court and was decided in a published 
Sse Thomas v. United States, 106 U.S. App.D.C. 234, 271 F.2d ae 
(No. 14,941, decided October 15, 1959). 
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COUNTERSTATEMENT OF THE CASE 


Introduction 
This is an appeal from an order entered by Judge Youngdahl denying 
appellant's motion to vacate and set aside his convictions and senitences 
in three robbery cases, Cr. Nos. 227-53, 228-53, 229-53. The convictions 
in these cases were based on pleas of guilty. Although appellant asserts 
several grounds in support of his motion, it appears that he is generally 
alleging that his pleas of guilty were not voluntarily made. Judge Youngdanl 
denied appellant's motion on the ground that he had formerly denied apoellan* 
relief after having considered and heard testimony on the very same alle- 


gations. He referred to his order and memorandum entered December 16, 1959. 


- 2e 


Procedurél History 
| In Cr. No. 226-53, appellant was charged with robbery and tried be- 


‘ fore Judge Youngdahl and a jury. On April 15, 1953, he was found guilty 
as charged. In Cr. Nos. 227-53, 228-53, 229-53, appellant was indicted 
for robbery and on February 20, ectexed pleas of not guilty. On May 19, 
7 1953, appellant withdrew his not guilty pleas and entered pleas of guilty. 
He was sentenced to three (3) to nine (9) years in Cr. No. 226-53 and two 
4 (2) to six (6) years in each of the other cases, all sentences to mm con- 
’ secutively. 
On December 13, 1954, appellant filed pro se motions to withdraw his 
= pleas of guilty and to vacate the sentences in Cr. Nos. 227-53 and 228-53, 
alleging that his pleas of guilty were not voluntarily and intelligently 
mee These motions were denied by Judge Youngdahl without a hearing on 
December 16, 1954. Appellant then filed a motion on Jamuary 25, 1955, to 
vacate Judge Youngdahl's order of December 16, 1954, and to vacate the en- 
tire judgment, apparently attacking the convictions and sentences in all 
four cases. On February 3, 1955, Judge Youngdahl denied appellant's motion 
of January 25 stating "that there was no substantial question of law" pre- 
sented by the motion. On April 19, 1955, Judge Youngdahl denied appellant 
leave to appeal without prepayment of costs from his orders of December 16, 


1954 and February 3, 1955 on the ground that there was no substantial ques- 
tion of law involved. 


Y Each indictment charged appellant with a different robbery. 


2/ Appellant has filed) many pleadings attacking his convictions and sentences 
in the above four cases. Treating his pleadings together he has alleged at 
one time or another that his guilty pleas in Cr. Nos. 227-53, 228-53, and 229- 
53 were not voluntarily and intelligently made first, so he contended, because 
he was beaten by the police and, second because the prosecutor and his defense 
counsel made a "deal” to have him plead guilty in return for a promise of a 
light sentence. 


-3- 
It next appears that on July 15, 1957, appellant filed a notion to set 
aside the convictions and sentences in Cr. Nos. 226-53, 227-53, 228-53, 220- 
53, alleging that he received ineffective assistance of counsel, deserting in 
general that a conflict of interest was present. He also asked for a hearing 
with him being present to determine whether he was coerced or misled in 


entering his guilty pleas. He applied for counsel on that day. | 


On September 20, 1957, the Government replied to appellant's inate 
On October 31, 1957, counsel was appointed to defend appellant. | 

Appellant thereafter received a letter, dated November 7, 1957; in- 
forming him that since a transcript of his trial had been ordered, his 
appearance at the hearing on his pleadings would not be necessary, By letter 
filed November 20, 1957, appellant protested a hearing without his presence 
stating that he raised issues involving matter outside the files and trans- 
cript and that the denial of his presence, testimony, and his witnesses would 
be a denial of a fair hearing. On March 12, 1958, appellant's motions to 
set aside the convictions and sentences in the four cases were heard, and 
after argument by counsel were taken under advisement. On March 21, 1958, 
Judge Youngdahl denied appellant's motion for relief in Cr. No. 226-53 
finding that appellant was given effective assistance of counsel. | Judge 


Youngdahl did not rule on appellant's motions for relief in Cr. Nos. 227-53, 
228-53, 229-53- 


3/ The Government together with its reply submitted an affidavit lof appel- 
lant's counsel in which counsel averred that he represented appellant to the 
best of his ability and appellant received a fair and impartial trial; that 
o promises of leniency on behalf of the Court, the prosecutor, or otherwise 
Ca 1 Ve ETRE that counsel was not advised of any alleged beatings or any 
hypnosis practiced upon anpellant or that he allegedly sustained; |and that 
counsel never discussed the possibility of probation in view of appellant's 
previous record. 


mow 

On August 11, 1958, Judge Youngdahl denied appellant's leave to appeal 
in forme pouperis, stating "no substantial qhestion of law is presented". 
This Court, however, allowed appellant to prosecute his apneal and ? 
October 15, 1959, affiraed Judge Youngdahl's order in Cr. No. 226-53. But 
in Cases Nos. 227-53, 223-53, 229-53, this Court held that appellant was en- 
titled to a hearing on'his allegations and remanded the case to the District 
Court for the purpose of holding such a hearing. 

Following a hearing pursuant to the mandate of this Court, Judge 
Youngdahl on December 16, 1959, entered an order denying appellant relief. 
He also filed a memorandum, copy of which we attach to this brief. See 


Appendix. 


4/ Thomas v. United States, 106 U.S. App. D.C. 234, 271 F.2d 500 (1959). 


ARGUMENT 
~ The [istrict Court did not abuse its 
A discretion in denying appellant's 
motion, filed pursuant to 28 U.S.C. 
m3 § 2255, without a hearing on the 


“ ground that it had entertained a prior 
motion for similar relief, held a 
hearing and rejected appeliant's prior 

. | claim. 

% 3 In his most recent motion filed pursuant to 28 U.S.C. § 2255, 

' appellant alleged that his guilty pleas in or. Nos. 227-53, 226-53, and 

| 209-53 were not voluntarily made in that they were based on. misinPor=: |. 

¥ ' mation as to the sentences appellant would receive. Specifically, he | 

' contended that he was misinformed by his counsel and the Assistant United 


| States Attorney as to the length of sentences he would receive if he entered 


4 ' pleas of guilty. He also contended that the trial court failed to inform 


: him of the possible penalties that could be imposed based on his guilty 
pleas. | 


> Qn December 15, 1959, a hearing was held before Judge Youngdahl 
on appellant's motion to set aside his sentences in 227-53, 228-53 and| 
aig voluntarily made in that, 
| 229-53. At that hearing, appellant asserted that his pleas were not/among 


other things, "he was 'propositioned' by the United States Attorney, his 


defense counsel, and Judge Curran to plead guilty in return for a ‘token! 
sentence." Memorandum of Judge Youngdahl, dated December 16, 1959 in | 
or. Nos. 227-53, 228-53, 229-53.at 1-2. Appellant's most recent claim! 


that he was misinformed by defense counsel and the Assistart United States 


' Attorney as to the length of the sentences he would receive if he pleaded 


' guilty is simply a variation on the same theme that was disposed of by 


; Judge Youngdahl in 1959. Accordingly, Judge Youngdahl was fully justified 
in denying appellant relief without a hearing by referring 7 the hearing 
held in December 1959, his order and memorandum dated December 16, 1959. 
. See Appendi::. 

Appellant's alternative clain that he was not advised by the 
trial court of the possible penalties that could be imposed based on his 
m guilty pleas does not appear to have been specifically raised by appellant 
prior to the December 1959 hearing. His pre-1959 attack on his guilty 
pleas was two pronged: first, he alleged that he was misled by defense 
. counsel and the Assistant United States Attorney into entering his pleas 
of guilty by the promise of a light sentence, and, second, that he was 
forced by physical brutality into entering his pleas. Memorandum of 
Judge Youngdahl, dated December 16, 1959 in Or. Nos. 227-53, 228-53, 
229-53. Nonetheless, we think Judge Youngdahl was justified in referring 
to his order and memorandum dated December 16, 1959 in denying appellant 
relief on this claim without a hearing. First, we think Judge Youngdahl's 
rejection of appellant's claim that he was misled into entering his pleas 
on a promise of a light sentence immlicitly carried with it a finding that 


appellant was aware of the possible penalties that could be imposed on his 


a 


5/ We assume for purposes of argument that, even though at the time 
appellant entered his pleas Rule 11 of the Federal Pules c? Crininal 
Procedure did not explicitly require that trial court to inform the 
defendant of the consequences of his plea, such a requirement was then 
engrafted on the Rule. We note that there are dectsions which hold the 
contrary. See United States v. McClellan, 194 F.Supp. 128 (1960), aff'd 
289 F.2a 319 (3rd Cir. 1961); Marvel v. United States, 335 F.2a 101 
(Sth Cir. 1964), Smith v. United States, LI6 U.S. App. pD.c. heh, °°: 
32h F.2d 436 (1963). Compare: Burch v. United States, 359 F.2d 69 (8th Cir. 
1966): Pilkington v. United States, 315 F.2d 204 (uth cir. 1963); Munich 
v. United States, 337 F.cd 350 (Sth Cir. 196%). ose 


; =f | 


| guilty pleas. Second, even assuming that Judge Youngdahl's rejection 


~ of appellant's earlier claim does not implicitly carry with it the finding 


that appellant was aware of the possible penalties that could be imposed, 


; we believe that at this juncture -- some fifteen (15) years after the 

7 pleas were entered and nearly nine (9) years after appellant's ¢ 2055 

a hearing based on a motion for similar relief -- Judge Youngdahl eons in 
,  , his discretion deny appellant relief without a hearing. Since senterce 

- was imposed in 1959, appellant has continuously attacked his pleas arguing 
¥ thet they were not voluntarily made. In 1959, he was granted a hearing cn 
e his pleadings. He does not contend that that hearing was not full or. 

hg feir. Rather, he simply asks for another hearing to explore further a 


specific: “allegaticau, - - going to his general claim which could — been 
but apparently was not raised pre-1959. There are considerations which, 

we believe, at this late date vest the District Court with aiaenebian to 

deny relief without a hearing on a % 2255 motion predicated on a general 
claim already heard and denied, although the specific allegation on sihich 
the general claim is now based may not on prior occasion have been before 
the court. Indeed, the very considerations which the Court found con- 


trolling in Thorton v. United States, 125 U.S. App. D.C. 114, 368 F.2d 


822 (1966), in holding that an unlawful search and seizure claim is not 
cognizable ina § 2255 proceeding, are present here. Appellant has had 
en opportunity to raise and explore his specific allegation at an 


evidentiary hearing. He gives no reason why at this late date he makes 
| 


| 
| 
1 
| 
| 
i 
| 
| 
| 
| 
TT 


a 
an allegation which he could have made fifteen (15) years ago, and 
which could have been heard nine (9) years ago. With fifteen years 
having elapsed since appellant entered his pleas, it is safe to assume 
that witnesses have disappeared or are no longer living: indeed, tran- 
scripts may be unavailable. Under these circumstances, we submit that 
Judge Youngdahl could in his discretion deny appellant relief without 
a hearing on the ground that he had entertained a prior motion for 
similar relief. See Turner v. United States, 103 U.S. App. D.C. 313, 
258 F.24 165 (1958): Moore v. United States, 108 U.S. App. D.C. i4, 
278 F.2d 459 (1960); Kesel v. Reid, 109 U.S. App. D.C. 1, 283 F.2d 
365 (1960); cf. Wilhite v. United States, 108 U.S. App. D.C. 279, 
281 F.2a 6he (196). 
CONCLUSION 

WHEREFORE, it is respectfully submitted that the judgment of 

the District Court should be affirmed. 
s/ DAVID G. BRESS 


DAVID G. BRESS 
United States Attorney 


[s/ FRATK Q. NEBEKER 


FRANK Q. NEBEKER 
Assistant United States Attorney 


/s/ JOEL M. FINKELSTEIN 


JOEL M. FINKELSTEIN 
Assistant United States Attorney 


~9- 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foregoing Brief has been mailed 


to appellant pro. se, PEM No. 73777, U.S. Penitentiary, Atlanta, Georgia 


30315, this 20th day of August, 1968. 


JOEL ii, FINKELSTEIN 
J Cae M. FINKELSTELN 
Assistant United States Henorney 
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APPENDIN. | 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBL' 


UNITED STATES OF AMERICA 


Vv. Criminal Nos. 227-53 | 
228-53 | 
RAYMOND THOMAS 229-53 | 


MEMORANDUM | 
This case came before the Court on defendant's application flor relief 
in the nature of a comnon law writ of error coram nobis. Thomas v. United 
States, sos F.2d ss, (D.C. October 15, 1959) sets forth the history of the 
piror proceedings in these cases. | 
The Court has held a hearing pursuant to its order of October 20, 


1959 and has taken testimony. Thomas complains that his pleas of guilty, 


entered on May 19, 1953, were the result of police brutality which toox 
place on or about January 23 and May 13, 1953. Thomas testified that on or 
about the 23d of January, officers Ross and Herliky struck him in tne novth 
and about the body at police headquarters. He further stated that Lieutenant 
Ross threatened that unless he plead guilty, he, Ross, "would see to it that 
you get a tough time”. On or about May 13th, Thomas stated, he ei talzen 
from his cell in tne D.C. Jail, and while being held by one officer, was 
struck by another--neither of whom he can identify; a tooth was knocked out, 
his eye seriously hurt, and internal injuries sustained. In addition, 

Thomas testified that cigar smoke was blown in his face and his heb was 


held down to the floor by an officer's foot. He adds that his life was 


| 
threatened and that he was “propositioned by the United States Attorney, his 


defense attorney, and Judge Curran to plead guilty in return for a "token" 


sentence. Thus concludes Thomas, his pleas of guilty, entered on May 19, 
1953 before Judge Curran, were not voluntarily made and should be withdraw. 

Not one shred of credible evidence was offered to sustain these alle- 
gations. Both Officer Ross and Officer Herliky testified they did not beat 
Thomas and know of no one who did. The Court accepts their testimony as 
the fact. Officials of! the D.C. Jail clearly ceuonstrated the improbability 
of Thomas’ being beateniin the jail by proving that whenever a prisoner 
receives an official visit, a record of the visit is made. Furthermore, a 
prisoner’s consent is a! prerequisite to the visit. No record of any per- 
mission by Thomas was found, nor of any official visits to Thomas during 
May, 1953. Moreover, from the testimony, the Court finds there was no 
place at the jail in which this beating could have occurred. 

The testimony of Schowers, Thowas' co-defendant (also convicted) that 
on January 23rd he heard Thomas being beaten, saw Thomas being draggeca along 
the floor by an officer and later saw bruises on Thomas’ head and saw Thomas 
spitting blood in the latrine, is not worthy of belief. The evidence pro- 
duced in the affidavit of one Morgan, a convicted felon, presently incar- 
cerated in Alcatraz (which is also Thomas’ place of detention) is only that 
he saw "Raymond Thomas, the above named cefendent, in a beaten up condition 
in the second weeis of May, 1953; that said Thomas had a tooth mocked out 
and a scar (sic] over his left eye." He did not state that he saw Thomas 
being beaten by the police. In the present state of the record, the Court 
finds this affidavit to be insufficient to justify a finding that (a) Thomas 
was beaten by the police, or that (b) Thomas plead guilty involuntarily. 


a 


a | 

~ The attorney who represented Thomas at his trial in Oriminel Case 
* No. 226-53 and at the time Thomas plead guilty in 227-53 through 229-53, 
¢ inclusive, testified that he does not recall any conversations about or 
“ observation of any beatings inflicted upon Thomas. | 

oo The files show that Thomas filed a motion in December, 195%, and 

ca another in January, 1955 under §2255 and in neither was there canes laomtetieey 
« of police brutality. 


The Court finds the defendant's pleas to have been made voluntarily; 
further, in all other respects, the motion, files and records conelusively 


show Thomas is not entitled to any relief. | 


/s/ LUCWER W. YOUNGDAHL ! 


JUDGE 


December 16, 1959 ! 


